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Editor’s Note

James Gondi

Presidential elections citing illegalities and irregularities in the electoral process,

particularly on the part of the Independent Electoral and Boundaries Commission
(IEBC). The Supreme Court annulled the 8 August 2017 presidential elections on the basis
that they were fraught with many illegalities and irregularities which negatively impacted
the integrity of the elections. It held that that no reasonable tribunal could uphold the 8
August presidential election. Given that the election was closely contested, the annulment
was followed by attacks on the Judiciary from the incumbent executive, with the latter
accusing the Supreme Court of instigating a ‘judicial coup’.

On 1 September 2017, the Supreme Court of Kenya annulled the 8 August 2017

The Supreme Court ordered a repeat election within sixty days. The IEBC initially scheduled
the repeat poll for 17 October 2017 and later rescheduled the election to 26™ October 2017.
In the period between the annulment and the repeat poll, the opposition stated that it would
not take part in the repeat poll because the illegalities and irregularities highlighted by the
Supreme Court on 1 September 2017 had not been addressed. The opposition indicated that it
had no faith in the electoral management body to carry out a credible repeat poll. A political
crisis ensued in this period with widespread protests which were met with the use of lethal
force by state security agencies. Nevertheless, the Independent Electoral and Boundaries
Commission (IEBC) conducted fresh Presidential election on 26" October 2017 which the
opposition boycotted, furthering the political crisis.

This paper series seeks to assess human rights, rule of law and governance concerns arising
from the 2017 election cycle. It focuses on the state of judicial independence in Kenya
following the annulment of the August 2017 elections and subsequent onslaught by the
Executive; assesses the jurisprudence developed in both Presidential election petitions heard
by the Supreme Court in 2017 as well as related case law; the potential judicialisation of
politics in Kenya; burdens on the Judiciary; and its effect on the relationship between the
three arms of government. The paper series also reflects on the excesses of state security
agencies during the 2017 electoral cycle.

The first part of the paper series speaks to the state of the independence of the Judiciary in
light of the attacks it received from different quarters including the incumbent executive
after it annulled the 8 August presidential election. It contends that the Judiciary has an
oversight role on democratic processes, including elections, by sanctioning the violation
of election rules and constitutional principles. Attacks on the Judiciary by the Executive
for performing its legitimate function undercut the premise of the judicial system and the
doctrine of separation of powers.
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This part also examines the judicialisation of ‘mega politics’ in Kenya, regionally and
globally where political decisions take on an increasingly judicial nature thus increasing the
reliance on courts and judicial means for addressing some of the most fundamental moral
predicaments, public policy questions, and political controversies. It examines this trend in
the context of the ‘political question doctrine’, an American legal innovation which holds that
courts ought to distance themselves from decisions on politically charged issues contrasting
it with countries such as Hungary where the courts have rejected this doctrine and regularly
pronounce themselves on nationalisation and welfare policy among other policy and political
questions. It considers this phenomenon in light of developments within the Judiciary in
Kenya in the context the political censure of courts by elites following the 2017 electoral
cycle. It argues that with the right approach, courts can be useful instruments in countering
totalitarian tendencies of representative organs of government while cautioning that this
may be undone by predatory political elites who can launch campaigns to destabilize the
institution of the Judiciary.

The second part analyses the culture of violence and brutality that has become synonymous
with elections in Kenya, particularly with regard to state security agencies and political
elites who use violence as a means of mobilization during electoral cycles. The section takes
stock of the environment of fear, violence and intimidation that befell the country during the
2017 elections with particular focus on the use of force against civilians targeting particular
communities. It argues that even though the police did not kill and injure as many people in
2017 as they did in 2007/2008, the high levels of violence they exhibited — and the dozens
of deaths and injuries they caused — evoke similar questions asked during the 2007-2008
Post Election Violence, a vicious cycle that ought to be stopped through processes leading
to accountability, vetting, reforms and reparations for victims of police brutality. This part
also analyses the jurisprudence on violence in elections as a ground for nullification of an
election, the evidentiary burden required for such nullification to take place on the basis of
the use of violence and intimidation in elections in the context of both Presidential petitions
1 and 2 heard by the Supreme Court as well as emerging jurisprudence from petitions at
parliamentary, gubernatorial and civic elections.

Part three analyses electoral management in Kenya with a sharp focus on the 2017 electoral
cycle while providing the context of previous electoral malpractices in Kenya and other
countries in Africa where voters have mixed experiences with electoral management bodies.
This section contends that the inability to hold credible and accountable elections remain the
weakest link in consolidating democratic governance in Kenya and other countries in Africa
while critiquing the perturbing trend of interference with electoral management bodies by
political elites while proposing key recommendations for electoral reform borrowing from
comparative best practices.
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In the end, that’s what this election
is about. Do we participate in a
politics of cynicism or a politics of
hope?”

Barack Hussein Obama II,
44%* President of the United States of America
2009 - 2017
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A Poetic Short Story Reflective of this Paper Series

Violence From My Eyes

heard of it in a romantic movie starring Julia Roberts and as you can imagine,

she was having a romantic dinner with a handsome man and when the waiter
showed up to take the dessert order, she asked for créme brulee. So after my Court
attachment when the Judge graciously took all five of us to some high-end restaurant
in the Karen suburbs of Nairobi to treat us to some good lunch, I knew my moment
to shine had arrived. My opportunity to order créme brulee. 1 felt high-end myself
just asking for it, you should have seen me. But I guess it is the lawyer thing to do.
Confidence even in cluelessness. I ate it. It was too sugary, almost made me throw up.
I have eaten it again and again when I have had to show off at important meetings.
I don’t like it for sure, but who is going to eat a mere fruit salad or worse, another
complicated dessert that I might not like? Better the devil you know- or is it?

Créme Brulee. 1t is a French dessert with sugar and vanilla and caramel. I first

Elections in Kenya are closely contested and deeply polarizing. They are characterized
by violence before, during and after Polling Day. We have seen it, we have lived it.
ICJ Kenya observed the 8 August and 26 October 2017 elections, and held various
forms of discussion with the public in different parts of the country. A representative
account of their views on electoral violence emerges:

We know the violence is coming. It starts when my neighbour starts looking
at me differently. When my neighbour starts saying in the middle of a
conversation “watu wetu” and “watu wenyu” to refer to our different tribes.
Then I begin to set some money aside to ferry me and my family back to
the village where my tribesmen are the majority. Better to be safe than start
talking nicely to my neighbour who may not even listen. I heard on the radio
the President and some politicians telling us to remain on our land as the
elections would be peaceful, but I know better.
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Violence sets in when political party primaries are marred with chaos. When
politicians from the same party cannot agree on who should be the flag bearer.
When the ones who lose begin slating the party and telling us that the party
lacks ideologies - whatever that means - and ask us to support them in the new
parties they run to. I hear these days they don’t even need parties, they can be
independent - but what do I know - let them fight and agree and tell us what
they have decided!

Violence is when we see men in uniform come around to remind us that we
should behave during the day of elections. They have guns, my sister’s son
was shot last year in the city so I don’t want trouble with them. But my son is
still angry about it. About that and about being jobless and without money. I
hear he and the youngsters around are getting ready to protect this area from
these gun men. There is no reasoning with them, and besides, what do I say?

Violence on elections day is when I plan to be on the queue bright and early, so
that I can vote before the queue becomes long and the sun is hot - but mostly
before there is any chaos. I wouldn’t want to be caught in it. It is when I plan
to buy plenty of supplies just in case this is not the normal violence and I can’t
leave the house for a while. When I want to go home and watch the news so
that I know which areas have been affected the most so that I keep away from
those areas for a while. I live close to a slum and you know how those young
men are misused by politicians to cause chaos all over! Poor children.

Didn’t they say that they would use my fingerprint to determine if I am
registered to vote, or did I hear wrong? But they just looked at my name and
ID in some book and allowed me to go and vote. A guy I met outside even
told me that when they couldn’t find his name in the book, and he insisted he
registered there, they allowed him to vote before he could cause unnecessary
commotion. I knew that thing would bring trouble, even the Court said it in
that case, but what do I know?

Yes I voted for him. Yes we had elected him before. No he didn’t help us, look
at our roads and hospitals and schools. Even the primary school that he went
to here is lying in ruins and yet we saw him giving big money in burials and
harambees on TV. And yes, I know he is the one encouraging our children to
take matters into their own hands in the event the other candidate steals the
elections from him. But he is our son, what else can we do? Better our son
than some other person who we don’t even know if they will remember us
when they go to Nairobi.
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Who protects us when the government is killing us? Who do we run to when
gun men in uniform come to our homes to look for our children to kil/ them?
Did you see how many they were outside Court and even how they were
preventing people from going near the Court when there was that case? If
that was in Court where there are big people, a small person like me best stay
away.

And talking about that case, it just brought trouble. Did you see how the
politicians were angry? I know the Court was just trying to help but they
should have let things be. You know these politicians do what they want, and
no one can do anything about it. We just hope that this violence ends and we
go back to normal.

Yes of course I would like things to be different. I would like for violence to
end. For women not to be raped. For our men not to be killed and injured. For
me not to have to relocate to the village because I'm afraid of my neighbours
from another tribe. For my sons not to take part in violence often instigated
by politicians. For my vote not to be stolen. For me not to be angry every five
years. My youngest son still has nightmares of gunshots ringing the air and
armed men gang raping women in the village. But this is Kenya!”

Creéme brulee. My creme brulee.

It makes me sick when I eat it, but it is a sickness I am comfortable with. One I expect. One
I would rather have for fear of whatever else the dessert menu has to offer.

Violence, like my créme brulee, sickens the public. But for the fear of change - and out of the
ignorance of the law and the requirement for elections to abide by principles of the rule of
law and democracy - we stand it. Even accept it. Over and over. But I guess it is the Kenyan
thing to do - or is it?

Story from many by Teresa Mutua,
Programme Manager - Access to Justice Programme,
ICJ Kenya.
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The State of Judicial Independence in Kenya -
Reflections from the 2017 Presidential Elections

Walter Khobe Ochieng'*

1. Introduction

hen Kenya enacted a new constitution in 2010, many believed that the new

dispensation would transform the country into a more democratic, accountable,

and just society. Kenyans viewed the 2010 Constitution as a powerful tool through
which a set of norms would be produced which would provide checks and balances on the
exercise of power while empowering citizens through a broad range of rights and freedoms.
This is due to the commonly held understanding that a Constitution, not only sets out the
legal rules according to which a country must be governed, but also creates a normative
framework, which helps to shape the way in which democratic politics function.” It is in this
sense that Kenya’s 2010 Constitution creates a multi-party democratic state founded on the
values and principles of governance articulated in Article 10 of the Constitution.’

The Constitution imposes an obligation on judges to interpret, enforce, and apply its
provisions in a manner that would help alter Kenya’s political culture, by facilitating a move
towards democratic and accountable governance.* To achieve this objective, the Constitution
provides for an elaborate institutional and normative framework that guarantees de jure
judicial independence and functional autonomy to the judicial branch of government.’

1 " LLM (Pretoria); LLB (Moi), PGD (Kenya School of Law); Lecturer, Department of Public Law, Moi
University, School of Law and an Advocate of the High Court of Kenya.

2 P.de Vos, The Constitution Made Us Queer: The Sexual Orientation Clause in the South African Constitution
and the Emergence of Gay and Lesbian Identity’, in D. Herman, and C. Stychin (eds.), Sexuality in the Legal
Aprena (London: Athlone Press, 2000), pp. 199-200.

3 See articles 4 and 10 of the Constitution of Kenya, 2010 (hereafter: Constitution). These constitutionally
entrenched values and principles of governance include: human dignity, social justice, the rule of law,
democracy, human rights, good governance, transparency, and accountability, among others.

4 Sce articles 10, 20(4), 159, and 259 of the Constitution.

5 See generally Chapter 10 of the Constitution. For an elaborate critique of the legal and institutional framework
for judicial independence in the 2010 Constitution, see W.O. Khobe, “The Judicial-Executive Relations
in Post-2010 Kenya: Emerging Judicial Supremacy?’, in C.M. Fombad (ed.), Separation of Powers in African
Constitutionalism (Oxford: Oxford University Press, 2016), pp. 286-299.
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This has been done to ensure that the Judiciary operates optimally and is not captured
and hollowed out. However, a great deal of research has found that formal constitutional
protections do not guarantee a truly independent Judiciary.® This has been the experience
of Kenyans following the 2017 elections with the re-invigorated post-2010 Judiciary facing
challenges, including attacks by other state organs, in enforcing its constitutionally vested
mandate. The 8 August and 26 October 2017 Presidential elections and adjudication of the
disputes surrounding those elections brought to the fore institutional challenges that the
Judiciary faces and its capacity to resist attacks on its independence.

This paper proceeds on the understanding that judicial independence and impartiality are
central elements of any conception of the rule of law. As the ‘Venice Commission’ of the
Council of Europe made clear a few years ago, the Judiciary must be:’

... free from external pressure, and is not controlled by the other branches of
government, especially the executive branch. This requirement is an integral
part of the fundamental democratic principle of the separation of powers.
Courts should not be subject to political influence or manipulation. ‘Impartial’
means that the Judiciary is not — even in appearance — prejudiced as to the
outcome of the case.

On this account, a judge is independent when he or she can take decisions based on his or
her own legal philosophy and interpretation of law. Thus, judicial independence refers to
independence of the judicial system from external political, economic and social influence,
and to the ability of individual judges to make independent decisions based on their own
interpretation of law. On this reading, a Judiciary that is insulated from legislative and
executive influence as well as from other private interests is not only a fundamental principle
of the rule of law but also the central precondition for good governance and consolidation of
democracy. Independent courts serve as an effective mechanism that controls and constrains
the operation and power of the Legislature and Executive.

This study interrogates the state of judicial independence in Kenya, in the context of the
2017 elections and the reaction by the political class to the adjudication of disputes around
the conduct of the 2017 elections. The overall aim of the paper is to call into question
whether the norms contained in the Constitution have had the effect of guaranteeing judicial
independence taking into account the context of judicialisation of politics in Kenya.

The paper shows that the Judiciary is, arguably, not as institutionally secure as it appears on
paper and this challenges our notion of its potential impact on Kenyan life. It is divided into
six parts. Part 1 lays the basis for the ensuing critique. Part 2 examines how the climate of
violence, fear and intimidation may have affected the independence and impartiality of the
Judiciary in the period between the 8 August presidential election and the repeat election
held on 26th October 2017.

6 See R. S. Keith, “The Protection of Judicial Independence in Latin America’, (1987) 19 University of Miani Inter-
American Law Review, 1-35; V. Yash, “The Independence of the Judiciary: A Third World Perspective’, (1992)
Third World 1egal Studies, 127-77; ]. A. Widner, ‘Building Judicial Independence in Common Law Africa’, in
A. Schedler, ¢f al, (eds.), The Self-Restraining State: Power and Acconntability in New Democracies,” (Boulder, Colorado:
Lynne Rienner Publishers, 1999), Pp. 177-95.

7 European Commission for Democracy through Law (Venice Commission), Report on the Rule of Law,
Strasbourg, CDL-AD (2011) 003 Rev, April 2011, 12.
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Part 3 interrogates the implications of the failure of the Supreme Court of Kenya to raise a
quorum, in unclear circumstances, to hear a petition filed on 25th October 2017 seeking to
halt the 26" October Presidential election, particularly on public confidence in the Judiciary.
Part 4 analyses the perceived hostility from the Supreme Court bench against a section of
Petitioners (civil society actors) during the hearing of a petition challenging the credibility of
the October 26™ repeat poll given the environment of violence, fear and intimidation which
prevailed in the country and permeated the electoral management body at the time the repeat
election was being held. Part 5 examines comparative global experiences and international
best practices on judicial independence in times of crisis and contrasts these with the position
Kenya’s Judiciary, particularly the Supreme Court, found itself in following its annulment
of the 8 August 2017 presidential election. This part also offers policy recommendations
that can be adopted to strengthen judicial independence in Kenya. Part 6 concludes with
the lessons from the study for strengthening judicial independence in Kenya in light of the
lessons from adjudication of the 2017 electoral disputes.

2. The Climate of Violence, Fear and Intimidation After the Nullification
of the 8 August 2017 Elections and its Implication for the Independence
and Impartiality of the Judiciary

During the 2017 electoral process, the courts were in many ways the epicentre of politics.
The courts provided an important arena for the battle between the two major protagonists:
the Jubilee Party and the National Super Alliance Coalition (NASA). The opposition, NASA,
used the law and the courts to fight the ruling Jubilee Party and the Independent Electoral and
Boundaries Commission (Electoral Commission) over the fairness of the rules and systems
put in place for the conduct of the elections. The cases filed by NASA included: a petition
for the 8 August elections to be halted should the Electoral Commission fail to put in place
a back-up system for the electronic transmission of results system, and a challenge to the
procurement and award of the ballot printing tender to Al Ghurair company for lack of public
participation.® The cases filed by NASA followed the success by a group of human rights
activists who got a declaration by the courts that the results declared by presiding officers
at the polling stations could not be altered by the Electoral Commission after declaration at
the polling stations.’

Subsequent to the 8 August 2017 election, the NASA presidential candidate and his running-
mate, Raila Odinga and Kalonzo Musyoka respectively, moved to the Supreme Court of
Kenya (the Court) challenging the declaration of Uhuru Kenyatta as President-Elect by the
Electoral Commission.

The Court, on 1 September 2017, by a majority of four judges to two dissenting judges,
annulled the 8 August 2017 presidential election.!”

8  See W. Mwangi, ‘Nasa loses another polls suit, court says IEBC has KIEMS back-ups’ Available at: https://
www.the-star.co.ke/news/2017/07/21 /nasa-loses-another-polls-suit-court-says-iebc-has-kiems-back-ups
c1601547 (accessed on 15 April 2018).

9 Independent Electoral & Boundaries Commission v Maina Kiai & 5 Others [2017] eKLR.

10 Raila Amolo Odinga & another v Independent Electoral and Boundaries Commission Chairman (IEBC) & another,
Election Petition 1 of 2017, [2017] eKLR.
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The Court made a declaration that the presidential election held on 8 August 2017 was not
conducted in accordance with the Constitution and the applicable law rendering the results
invalid. Further, the Court issued an order directing the Independent Electoral and Boundaries
Commission to organize and conduct a fresh presidential election in strict conformity with
the Constitution and applicable election laws within 60 days of the Court’s determination.!!
It can be argued that the courts took up the challenge and made bold interventions to ensure
that the electoral process complied with electoral rules and standards embodied in the
Constitution and electoral laws.

The intervention by the Judiciary in enforcing the electoral rules and standards during the
2017 electoral process was normatively justified given that in a democratic system, courts are
vested with the mandate to ‘clear the channels of political change’'? and to ensure protection
of minorities as envisaged in the Bill of Rights. John H. Ely famously developed the argument
that the constitutional role of judges is defined by what he calls “representative —reinforcing”
meaning that judges should try to ensure that the democratic process functions as envisaged
in the Constitution. Malfunctions occur, Ely says, when: “the elected representatives are
choking off the channels of political change to ensure that they will stay in and the outs
will stay out”. ' Thus, the Judiciary played an oversight role over the democratic process
with respect to the 8 August 2017 elections, by sanctioning violations of electoral rules and
broader democratic principles.

Further, by intervening in several instances before the day of the elections, the courts acted
to hinder self-serving alterations of the legal and institutional framework for the elections
and preserved space for actors in political and civil society to perform a meaningful role in
the electoral process. This role of the Judiciary is particularly important in the context of a
democracy that is still in transition from an authoritarian legacy like Kenya. Judges should
in this regard be viewed as the guardians of the democratic process.'

Following the landmark judgment by the Supreme Court, President Uhuru Kenyatta whose
re-election had been nullified, was conciliatory in his immediate reaction to the Court verdict.
In a press conference from State House, Nairobi, he declared:"

Let me ...say that it is important for us as Kenyans to be respecters of the rule
of law. I personally disagree with the ruling that has been made today, but I
respect it as much as I disagree with it...... My primary message today to every
single Kenyan is peace. Let us be people of peace.

11 This is a constitutional imperative provided for in Article 143 of the Constitution.

12 By “clearing the channels of political change”, I mean: to fend off attempts to acquire/hold power by
illegitimate means such as through opportunistic amendment of the constitution, amendment and replacement
of electoral laws, gerrymandering, censorship, restriction of political rights, rigging of votes, etc.

13 J.H. Ely, Democracy and Distrust (Cambridge: Harvard University Press, 1980); See also S. Issacharoff, and R.H.
Pildes, ‘Politics as Markets: Partisan Lockups of the Democratic Process,” (1998) 50 Szanford Law Review 643,
668.

14 See in this regard: C. Nino, The Constitution of Deliberative Democracy New Haven: Yale Universit} Press, 1997).

15 See Presldents Uhuru Kenyatta’s statement on the Supreme Court’s decision. Available at: http://www.

eclslon{ (Acccsscd on 15 April 2018)
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However, subsequent utterances and actions by President Kenyatta and members of his
Jubilee Party were not as magnanimous as his initial reaction to the Court’s decision. In
effect, the ruling Jubilee Party has identified the Judiciary as an impediment to its hold
on power and has decided to engage “constitutional hardball”! tactics to ensure that the
Judiciary becomes subservient to the executive branch of government. It is these initiatives
by the Jubilee Party that will be the focus of the rest of this section.

2.1. Rhetorical Attacks on the Judiciary and Social Media Propaganda

After President Uhuru Kenyatta’s magnanimous speech at State House, he held an impromptu
rally in Nairobi on the afternoon of 1 September 2017 and accused the Court of ignoring the
will of the people and dismissed the judges as Wakora (Swahili for thug). At another meeting
on 2 September 2017, with elected officials from his Jubilee Party at State House, he issued
worrisome veiled threats to the Judiciary. The President is reported to have said in words
directed to the Judiciary:"’

Who even elected you?...We have a problem and we must fix it... We shall
revisit this thing. We clearly have a problem.

Taking cue from the President, the Cabinet Secretary for Internal Security, Dr. Fred Matiang’i,
has continued the trend of unjustified rhetorical attacks on the Judiciary. While appearing
before the Administration and National Security Committee of the National Assembly,
to explain the circumstances leading to the cancellation of the citizenship and purported
deportation of the opposition activist, Miguna Miguna- a process which violated and defied
several court orders issued by the High Court, the Cabinet Secretary accused judges of being
in unholy alliance with the opposition and opposition activists.

He is reported to have said:'®

There is a clique in the Judiciary that has been captured by the civil society and
activist lawyers who want to embarrass the government ...It is an evil clique
of judicial officers who want to drag us by the collar through trial by the public
court.

Concurrent with the harsh rhetorical attacks on the Judiciary, there has been well-
choreographed propaganda using social media and other platforms aimed at tarnishing the
reputation of judges who were part of the majority in the 1 September 2017 decision."”

16 M. Tushnet ‘Constitutional Hardball’ (2004) 37 The John Marshall Iaw Review, pp. 523-553 coined the notion
of “constitutional hardball” to refer to political (either legislative or executive) initiatives that politicians
adopt when politicians in a dominant party see the possibility that they may be displaced from power. These
politicians adopt tactics that are in tension with the ethos of the constitution to preserve their status.

17 See ‘Uhuru Kenyatta to Court: “We Shall Revisit This” Available at: https://www.aljazeera.com/
news/2017/09/uhuru-kenyatta-court-revisit-170902130212736.html (Accessed on 15 April 2018).

18  See . Nglrachu ‘Blased Judges Sollmg Judiciary, Savs CS 1 \Tatlang’l’ Available at: https:/ szwnatlon co.ke/

sed-judges diciary--s d-M. 056-4370962-5934 i

15 Apnl 201 8).
19 See M. Gaitho ‘#Wal\oraNetwork Linked State House to Top Court’s Problems’ Available at: https://www.

ah8g]k7[1ndex htm (accessed on 18 April 2018)
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Individuals linked to the President’s communication team created the #WakoraNetwork
hashtag, and tried to depict judges as corrupt and acting under the influence and direction of
a civil society cartel that they allege have illegitimately taken control of the Judiciary.

These harsh rhetorical attacks and social media propaganda directly undermine the central
tenets of rule of law and judicial independence. This kind of attack undercuts more than
the reputation of an individual judge; it undercuts the premise of Kenya’s judicial system:
judicial independence and respect for the rule of law. Even if judges rose above the relentless
hostile rhetoric, the long term effects are damaging in terms of politicization of the courts.
As Issacharoff points out, such attacks alert us to the precarious position of the courts and
their limited power to narrow the gap between constitutional tenets and practice because in
“repeated engagements with entrenched political power, a confrontational Judiciary is at

grave risk of emerging as the loser”.*

Furthermore, the rhetorical attacks and social media propaganda on judges, is evidence
that Kenya’s constitutional experiment has not (yet) fully delivered on its promise. Kenya
remains a deeply authoritarian state. Respect for the values and principles of rule of law,
constitutionalism, human rights, openness, and transparency is not apparent among state
functionaries or in the actions or attitudes of organs of state. The tension that arises within the
governance system whenever the Judiciary holds the other arms of government accountable
is proof that the system of checks and balances is not as effective as intended by the drafters
of the 2010 Constitution.

The political branches of government see the Judiciary as an intrusive and unnecessary
irritant whenever their actions are questioned. They do not believe that public power should
be accountable or limited.

However, it should be noted that the intervention by the courts in the political process has
been in the interest of protecting and expanding democratic rights, not in order to establish
courts as an unaccountable judicial superpower as alleged by critics. Against the background
of democratic stagnation (and probably even recession), judicial intervention is exactly what
Kenya’s young democracy needs in order to consolidate. It should be pointed out that Kenya’s
post-2010 constitutional democracy was established to replace the deeply authoritarian pre-
2010 system. The ruling elite and the state bureaucrats who govern the country were cultured
in the pre-2010 dispensation thus the ‘habits’ of that era — including absolute and unchecked
exercise of power have not entirely dissipated.”!

This informs the discomfort expressed by the ruling elite and state bureaucrats to the new
reality that the courts refuse to bend to their desire for unaccountable governance.

20 S. Issacharoff, Fragile Democracies: Contested Power in the Era of Constitutional Courts (Cambridge: Cambridge
University Press, 2015), p. 264.

21 The late historian E.S. Atieno Odhiambo, in ‘Democracy and the Ideology of Orderin Kenya, 1888—1987" in
M. Schatzberg (ed.), The Political Economy of Kenya New York: Praeger Publishers, 1987), pp. 177-201 described
post-independence Kenya as governed by an “ideology of order” where lack of accountability was the
hallmark of governance processes. See also E. Mureinik, ‘A Bridge to Where? Introducing the Interim Bill of
Rights® (1994) 10(1) South African Journal on Human Rights pp.31-48, who uses the phrase “culture of authority”
to describe a similar phenomenon in pre-1994 apartheid South Africa.
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It is true that these rhetorical attacks and social media propaganda against the Judiciary have
not, or have not yet, materialized into laws or constitutional amendments. Thus, one may
arguably claim that this study gives them “too much weight” in the discourse. To this, Ilan
Saban provides a strong answer. Counter-reaction is not fulfilled in crystallizing an explicit
and formal legal change. Condemnatory and threat expressions by powerful political elites
carry great influence both on judges and the society within which they act.”> Moreover, the
influence of such manoeuvres is strong because the threats become not only more frequent
but more real. The explicit threat in a severe counter-political backlash towards the Judiciary
carries with it credibility, in light of the governing Jubilee Party’s clear control over the
legislative process. An additional purpose of the various attacks directed at the Judiciary is
not only to deter the courts, but to carry symbolic and rhetorical means in the struggle over
the legitimacy of the role of the Judiciary in resolving political controversies.

2.2 Unjustified Attempted Removal of Judges and Registrar
of the Supreme Court

Following the nullification of the 8 August 2017 presidential elections, a Jubilee Party
parliamentarian — Ngunjiri Wambugu- and activists associated with the Jubilee Party lodged
unsubstantiated petitions with the Judicial Service Commission (JSC) to have three of the
judges who were part of the majority decision in the 1 September 2017 decision removed
from office for alleged gross misconduct. The judges targeted for removal were: Chief
Justice David Maraga, Deputy Chief Justice Philomena Mwilu, and Justice Isaac Lenaola.”
In the petitions filed with the JSC, the Chief Justice was accused of being held captive by a
group of non-governmental organisations, who were alleged to be funding a number of the
Judiciary’s programmes, including technical support and training at the Judiciary Training
Institute. On the other hand, Justices Mwilu and Lenaola were accused of being in contact
with individuals associated with the opposition during the hearing of the presidential petition.

In another affront directed at the independence of the Judiciary, the executive branch
roped in the Ethics and Anti-Corruption Commission (EACC) and the police to probe the
Registrar of the Supreme Court, Esther Nyaiyaki.** The Registrar was to be probed over
alleged doctoring of a scrutiny report of the presidential electoral results which formed the
basis of the majority’s finding that there were irregularities in the presidential results leading
to nullification of the results. It should be noted that it is the JSC that has a disciplinary
oversight over registrars and other judicial officers.

The use of criminal investigative agencies to harass the Registrar of the Supreme Court is
an attempt by the Executive to bypass the constitutionally provided disciplinary authority
in the scheme to harass those perceived to have played a role in the nullification of the
8 August 2017 elections.

22 1. Saban, ‘Isracl: The Political Counter-Reaction to the Constitutional Revolution,’ (2017) 13 The Public Sphere
13, 21-23.

23 See N. Agutu, ‘JSC Receives Petitions against Maraga, Mwilu, and Lenaola’ Available at: https://www.the-star.

9/19/jsc-receives-petitions-against-maraga-mwilu-and-lenaola_c1638405 (Accessed on 15

April 2018).
24 D. Mwere, ‘EACC Lacks Authority to Probe Supreme Court Registrar, LSK Says’ Available at: https://www.
businessdailyafrica.com/news/IL.SK-faults-move-probe-Esther-Nvaivaki/539546-4124550-22p5rpz/index.html

(Accessed on 15 April 2018).
25 Article 172(1) (c) of the Constitution.
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The attempt at removal of the judges of the Supreme Court and criminal investigations
against the Registrar of the Court are a direct attack against the decisional independence
of the Supreme Court. The petitions for removal of the judges can be argued to have been
cautionary, intended to scare the Judiciary into submission. While individual judges were
singled out, it can be seen as a warning or threat to the institution as a whole. The damage
it does to judicial independence is on multiple levels: symbolically, to the outside world it
perpetuates the image of a court struggling against politicization. Within the institution itself
it breeds a climate of fear amongst judges.

2.3 Amendment of Electoral Laws

In what the Jubilee Party argued to be aimed at preventing the nullification of another
election, the party embarked on amendment of electoral laws to raise the legal threshold for
judicial invalidation of elections.”® The process of amendment of electoral laws was carried
out unilaterally by the ruling party with the opposition boycotting the parliamentary process.

The ruling party also defied protests and pleas by the civil society, religious groups, and
the diplomatic community that it was not an opportune moment for electoral amendments
given the then impending repeat elections. It should be noted that the High Court, later on
6 April 2018, ruled that most of the provisions contained in the amendments to the electoral
laws were unconstitutional .’

The practice of legislative override of judicial decisions affects judicial independence.
To the extent that the legislative branch can easily override judicial decisions, we would
expect to see fewer instances of the Court acting independently. An indication that a court is
acting independently is that it is willing to overrule the government’s actions. One potential
downside to legislative override is that courts will anticipate government reprisals; and to the
extent that the Court knows that the government will respond to and perhaps even override
the Court, the Court will not take actions that invite such reprisals. Put differently, we
might expect to find that the Court never rules against the government. It therefore ensures
that the Court mirrors the preferences of the incumbent government. This kind of judicial
manipulation negates the principles of judicial independence, limited government, and the
rule of law.

2.4 Ignoring/Defying Court Orders

The question of compliance with court orders is not new. One of the worse areas of non-
compliance with court judgments by the government is with respect to monetary orders,”® as
one lawyer noted: “fo get paid on a monetary judgment you must have connections or friends
in the treasury. There is no way of enforcing the monetary judgment.””

26  See J. Ngirachu, ‘Election Law Changes: The Summary’ Available at: https://www.nation.co.ke/news/Kenya-

election-law-change-controversy/1056-4117120-3yhl2dz/index.html (Accessed on 15 April 2018).
27 See Katiba Institute & 3 others v Attorney General & 2 others, Constitutional Petition 548 of 2017, [2018] eKLR.

28 See P.O. Ogemba ‘Matiba’s Death Epitomize Frustration Former Detainees go Through to get Compensated’
Available at: https://www.standardmedia.co.ke/article /2001277150 /matiba-s-death-epitomize-frustration-

former-detainees-go-through-to-get-compensated (Accessed on 19 April 2018).
29 Interview with a senior Advocate of the High Court of Kenya, Nakuru Town on 16 April 2018.
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However, the bad blood between the executive branch of government and the Judiciary
following the 2017 elections has escalated the problem.

The list of cases where the government has defied the courts includes a number of
game-changing political judgments, including orders for the release of the detained and
subsequequently deported opposition politician Miguna Miguna, and orders to switch on
spectrum for several television stations that remained switched off by the Communication
Authority of Kenya for airing the mock swearing in of the leader of opposition Raila Odinga
as the “People’s President” on 30 January 2018.%

If court orders in the most high profile of cases are not adhered to at the very highest levels
of government, the trickle down effects are significant.’!

Rule of law means both citizens and politicians respect the law and its institutions. Furthermore,
judicial independence cannot be secured if the impression given by the government is one
where judgments are only adhered to when it is politically expedient to do so. If the decisions
of the courts are not obeyed and their orders are not effectively implemented, the force of
the Constitution will wane and it will become largely a semantic document.??> This follows
from the truism that courts are in fact unable to bring about significant policy change without
the political will to enforce their decisions. For example, Gerald Rosenberg® showed that
lack of political will — the willingness of political actors to take action to carry into effect
judicial decisions — was the cause of delayed enforcement of the United States’ Supreme
Court’s order to desegregate public schools in Brown v. Board of Education. However, non-
compliance with judicial orders need not be a motivation for judicial subservience. Indeed,
to have an impact on the governance process, judges must be willing to risk being ignored.

2.5 Attempted Co-option of the Judicial Service Commission

The Constitution in an attempt to safeguard the institutional independence of the Judiciary
establishes the JSC to promote and facilitate the independence and accountability of the
Judiciary.** The JSC has a crucial role to perform in the appointment and removal of judges.
It recommends judges for appointment by the President, except for the Chief Justice and
the Deputy Chief Justice whose appointment must be approved by the National Assembly.®

30 See the International Commission of Jurists- Kenya Section,  Memorandum Submitted to the Departmental
Committee on Security and National Admlmstranon Inquiry to the \/Ilguna Miguna Deportation and Removal’
Available at: http: 9
Kenya%ZOwews%ZOto%20the%ZODepartmental%ZOCommlttee%20on%ZONat%ZOSecungfpdf (Accessed on
15 April 2018).

31 The trend of the government’s defiance of court orders has been copied by university lecturers who have
defied a court order to call off a labour strike. See S. Ndonga, ‘University Dons Defy Court Order to Halt
Strike, Set to Appeal Ruling” Available at: https://www.capitalfm.co.ke/news/2018/03/university-dons-defy-
court-orders-to-halt-strike-set-to-appeal-ruling/ (Accessed on 15 April 2018).

32 See P. de Vos, ‘Between Moral Authority and Formalism’ (2009) 2 Constitutional Conrt Review 409.

33 G. N. Rosenberg, The Hollow Hope: Can Conrts Bring about Social Change?, (Chicago: University of Chicago Press,
1991).

34 Sece articles 171 and 172 of the Constitution. See generally, W.O. Khobe, “The Composition, Functions, and
Accountability of the Judicial Service Commission from a Comparative Perspective’ in ].C. Ghal, (ed.), Judicial
Accountability in the New Constitutional Order (Nairobi: International Commission of Jurists-Kenya Section, 2016),
pp. 47-71 for a critique of the independence and accountability of the JSC.

35 Article 172(1) (a) of the Constitution.
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It also initiates the process of removal of judges, though the determination whether a judge
should be removed from judicial office vests with an independent tribunal appointed by the
President to inquire into the suitability of a particular judge to hold office.’ These twin roles,
appointment and initiation of judges’ removal process, makes the JSC a powerful actor in the
control of the Judiciary in the Kenyan context.

This has attracted the attention of the executive branch in the post-2017 elections period
which has embarked on the process of reining in and taking control of the JSC.

The JSC is composed of the Chief Justice as its Chairman, one High Court judge, one Court
of Appeal judge, one Supreme Court judge, one Magistrate, the Attorney General, two
advocates (a man and a woman), one nominee of the Public Service Commission, and a man
and a woman to represent the public, not being lawyers appointed by the president with the
approval of the National Assembly.”” The composition of the JSC is carefully crafted and
excludes political interests — this was designed to prevent party political considerations from
trumping other considerations and to insulate the process of appointment and removal of
judges from political considerations.

This is so because in a constitutional democracy like Kenya, judges who enforce an expansive
Constitution would be particularly vulnerable to attacks by politicians when the decisions of
the judges have far-reaching political consequences.

Dissatisfied with the performance of the previous members of the JSC, who had largely
supported the independence of the Judiciary,*® the President replaced four members of the
JSC. The Attorney General, Githu Muigai was replaced with Justice Paul Kihara Kariuki,
who was the President of the Court of Appeal at the time of his appointment. The two
representatives of the public, Winnie Guchu and Kipng’etich arap Korir, were replaced
with Olive Mugenda, and Felix Koskei. While the representative of the Public Service
Commission, Margaret Kobia, was replaced by Patrick Gichohi.*

It should be noted that the appointments of the three commissioners, the exception being the
Attorney General, was later challenged in court for lack of public participation and the High
Court temporarily barred the three nominees from assuming office.*

In addition, the appointment of Justice Kihara Kariuki as the Attorney General from the
bench raises worrying concerns about the independence of the bench. Appointing a judge
to serve as the top-most legal adviser of the executive branch undermines the independence
and integrity of the judge as well as violates the principle of separation of powers. The
appointment points to a possible trend of dangling the carrot of career advancement through
attractive executive appointments for judges. Angling for such appointments has the
cumulative effect of eroding judicial independence.

36 Article 168 of the Constitution.

37 Article 171(2) of the Constitution.

38 See C. Omondi, ‘Kenyan Judiciary on the Defence’ Available at: http://www.theeastafrican.co.ke/news/
Kenya-Judiciary-on-the-defence/2558-4102810-om1h3q/index.html (Accessed on 15th April 2018).

39 See R. Rajab, Is Thcrc a Plot to Kick Maraga Team Out of JSC?’ Available at: https://www.the-star.co.ke

lot-to-kick-maraga-team-out-of-jsc_c1721027 (Accessed on 15th April 2018).

40 Sce M. Kakah, ‘Court Suspendﬁ Swearing-In of JSC Nominees’ Available at: https://www.nation.co.ke/news/

SC-nominees/1056-4335566-6bipwl/index.html (Accessed on 15th April 2018).
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In a further attempt to shore up the Executive’s control of the JSC, the President purported to
submit the name of the elected Court of Appeal’s representative to the JSC, Justice Mohamed
Warsame, to the National Assembly for parliamentary approval. This purported requirement
for parliamentary vetting of a judge elected by judges of the Court of Appeal to represent the
appeals court in the JSC violates Article 171(2) (c¢) of the Constitution.* The Constitution
does not impose parliamentary vetting as a prerequisite for a representative of the Judges to
assume office in the JSC.*#

There is a strong textual argument that the constitution does not require parliamentary
approval for elected representatives of judges and lawyers to the JSC. This is due to the fact
that the constitution explicitly provides such a requirement for the representatives of the
public to the JSC.** So if the constitution makers wanted to provide such a requirement for
the elected representatives of the judges and lawyers, they would have said it openly, as they
did regarding representatives of the public appointed by the President. It should be noted
that the electoral dominance of the ruling Jubilee Party that has captured parliament would
render such a vetting process to serve as a mechanism of weeding out independent judges
who refuse to bend to the whim of the Executive.

The Jubilee Party has enjoyed electoral dominance in parliament, first as a coalition of the
National Party (TNA) and United Republican Party (URP) in the 2013 elections and then as a
merged party in 2017 elections, with all other parties and coalitions lagging far behind. Such
a system in which one political party continuously wins overwhelming electoral victories in
elections is often referred to as a “dominant-party democracy”.*

It is important to note that the electoral dominance of one political party has the potential
to influence the manner in which various constitutional structures in a democracy operate.
Advocates of the dominant-party thesis argue that the dominant status of one political party
in a democracy has the tendency to erode the checks on the power of the Executive created
by a democratic constitution.

Legislative oversight over the Executive in Parliament may be stymied and opposition
parties may be marginalized where one political party dominates the Legislature. There is
also a danger that a dominant party may ‘capture’ various independent institutions —including
independent constitutional commissions like the JSC — by ensuring parliamentary approval
for people whose views are agreeable to the dominant party’s agenda thus removing effective
checks on the exercise of power by the executive branch of government.*

41 See E Olick, ‘State Wants JSC Picks to be Vetted by Parliament,” Available at: https://www.the-star.co.ke

news/2018/04/23 /state-wants-jsc-picks-to-be-vetted-by-parliament c1747653 (Accessed on 25 April 2018).
42 The High Court temporarily barred the National Assembly’s intended vetting of Justice Warsame. See A.

Wambulwa, ‘Court Bars MPs from Vetting Justice Mohamed Warsame for]SC Post’ Available at: ttps //

1736580 (Accessed on 15 April 2018)

43 Seec article 171(2) (h) of the Constitution.

44 See S. Choudhry, ‘He Had a Mandate: The South African Constitutional Court and the African National
Congtress in a Dominant Party Democracy’, (2009) 2 Constitutional Conrt Review 1; See also S. Issacharoff, “The
Democratic Risk to Democratic Transitions’ (2013) 5 Constitutional Conrt Review 1.

45 P. de Vos ‘Between Promise and Practice: Constitutionalism in South Africa More Than Twenty Years after the
Advent of Democracy’ in M. Adams, ez al (eds.) Constitutionalism and the Rule of Law: Bridging ldealism and Realism
(Cambridge: Cambridge University Press, 2017) p. 234.
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2.6 Budgetary Manipulation as an Assault on Institutional Independence

Following the annulment of the 8 August 2017 presidential election, the Executive made
a decision to slash the budgetary allocation for the Judiciary and a number of independent
constitutional offices. The government rationalized this reduction of budgetary allocation on
the basis that it needed money for the repeat presidential elections and to enhance free day
secondary education.*

The Judiciary lost 1.95 billion Kenya Shillings (Ksh.) in the budget cuts presented by the
Cabinet Secretary for the National Treasury, Henry Rotich, through the Supplementary
Estimates Number 1 for the financial year 2017/18. The loss of Ksh. 1.95 billion represents
11.1 per cent decrease from an earlier allocation of Ksh. 17.561 billion towards the
dispensation of justice. Of the Ksh. 1.95 billion lost by the Judiciary, Ksh. 1.07 billion was
slashed from the Judiciary’s gross current estimates while development spending lost Ksh.
879.9 million.

The JSC, an independent Commission that plays a crucial support role to the Judiciary,
had its budget slashed by 62.6 per cent. The JSC’s allocation was reduced from Ksh. 490.2
million to Ksh. 183.5 million.

The slashing of the funds after the annulment of the 8 August 2017 elections shows that
the Judiciary continues to be deliberately neglected in terms of resource allocation even
in the post-2010 era. The intentional withholding of funds from the Judiciary shows that
the institution continues to be under-resourced thus compromising its ability to deliver
justice effectively. The Judiciary’s budget was further capped from Ksh. 31.2 Billion to
Ksh. 17.3 Billion through the National Government’s Budget Policy Statement and further
to Ksh. 14.5 Billion by Parliament through the Appropriation Act.*’

The process of budgeting and monetary allocation remains a political process as the political
branches of government uses this as a mechanism to reward or punish the Judiciary, depending
on the stance that the Judiciary takes in political disputes. Furthermore, the process of
lobbying by the 