
 COMMUNIQUE ON ACCESS TO JUSTICE IN THE CONTEXT OF THE COVID-19 PANDEMIC: 
PLACING WANJIKU AT THE CENTER

HELD ON TUESDAY 12 MAY 2020

1.       �e Kenyan Section of the International Commission of Jurists (ICJ Kenya) held 
the fifth in a series of webinars. �e webinar, held on 12 May 2020, was focused on 
how adjustments in the Judiciary necessitated by the Covid-19 pandemic have 
affected the right to access to justice for the ordinary citizen (hereinafter 
‘Wanjiku’).   

2.     We appreciate the participation of our distinguished panellists representing the 
government, civil society, the private sector and the legal fraternity on Zoom, on 
our social media platforms, online streaming services including YouTube, Twitter, 
Facebook and WhatsApp, and KTN TV;

3.    We acknowledge that engagements thus far on justice, have centred around 
interventions for the legal practice and the Judiciary during the pandemic; and has 
missed out on access to justice for Wanjiku as a key stakeholder of the justice 
system;

4.      We note that in the wake of the Covid-19 pandemic, and the ensuing restrictions 
on movement, physical access to courts and court sessions have not been possible; 

5.   We recognise the need to resort to technological solutions to facilitate the 
administration of justice remotely amidst the threat of the spread of Covid-19;

6.     We are concerned about the limited availability of infrastructure in courts across 
the country to use technology in the administration of justice; 

7.       We are concerned further by the limited access to technology by Wanjiku to engage 
with online justice platforms, despite the increase in the number of cases affecting 
the poor and vulnerable populations such as women, children and persons in 
detention and confinement facilities;

8.      We note that a large percentage of Kenyans seek justice in other justice mechanisms 
aside from the courts, and thus the need to consider these mechanisms when 
discussing justice for Wanjiku; 

9.     We recognise the efforts of the legal fraternity and civil society in providing free 
legal aid for the poor and vulnerable whose rights have been threatened, 
abrogated or violated; 

9. In the discussion, the panellists and participants acknowledged that: 

a. �e Kenyan Judiciary has taken commendable steps in the wake of the pandemic 
to alleviate the negative consequences of accessing justice. In this regard, the 
Judiciary has taken steps to decongest prisons by revising sentences and 
reviewing bail and bond terms following the enabling legal framework. 

b. �e courts have also embraced digital solutions to proceed with the cases before 
them. �e uptake of online hearings has been different from one court level to 
another, and from court station to court station depending on the nature of the 
cases and/or the availability of necessary infrastructure; 

c. Access to justice for Wanjiku must remain at the centre of all interventions 
during the pandemic, bearing in mind the risk of exacerbating the existing 
barriers to accessing justice;

d. �e Judiciary lacks the appropriate technological infrastructure to fully deliver 
efficient digital services at all court levels and court stations; 

e. �e resort to online hearings for court proceedings raises the concern of access 
for a part of the population who may lack internet connectivity, the required 
gadgets, or knowledge on how to navigate online platforms. 

f. Digitisation of court processes has increased the speed of dispensing with some 
cases, such as commercial and appeal cases. However, other categories of cases 
such as land and succession, family matters and cases that are self-represented 
have delayed; 

g.  Communities have continued to use other justice mechanisms even amid the 
pandemic. �us, there is a need to promote these justice mechanisms, ensuring 
that they comply with the standards set in the constitution and that the rights of 
vulnerable groups are safeguarded;

h. Decisions on access to justice must be made in consultation with communities 
and not for the communities. Effective interventions require the collaboration of 
all stakeholders and not just the Judiciary. 

i. Access to justice for Wanjiku will only be realised by a collaboration of all actors 
in the justice chain and not just the Judiciary. 

10.  �erefore, and in view of the foregoing, ICJ Kenya calls upon:

A. �e Executive:  
i. To provide sufficient resources to the Judiciary to enable the setting up of the 

necessary infrastructure to facilitate the digitisation of the judicial system both 
in the context of responding to Covid-19 and in the long term;

B. To the Judiciary:   

i.  Engage with Wanjiku on the interventions by the Judiciary to increase access 
to justice during Covid-19 and beyond;

ii.  Collaborate with other agencies to provide spaces such as Huduma Centers, 
social justice centres and other institutions where Wanjiku can access internet 
facilities and assistance to file and participate in court hearings;

iii.  Prioritise access to justice for the poor and vulnerable including victims of 
sexual and gender-based violence, children and persons in detention facilities 
during this pandemic; 

iv.   Support Court Users Committees (CUCs) to provide solutions that are specific 
to the respective court stations particularly those that do not have the relevant 
digital infrastructure; 

v. Take steps to enhance cybersecurity in the digitisation of judicial processes;  
and,

vi. Develop long term strategies aimed at enhancing the role of technology as an 
enabler of justice and build the momentum from here on.

 
C. To the Civil Society actors: 

i. Continue monitoring human rights violations and collect necessary evidence 
for purposes of holding perpetrators accountable; 

ii. Monitor arrests by security agencies during the pandemic to ensure that the 
constitutional rights of arrested persons to be presented in court within 24 
hours are respected; and,

iii. Engage with and support the Judiciary in order to enhance access to justice 
amidst this pandemic.

D. To Legal Practitioners :

i. Embrace technology and support the Judiciary in the digitisation process to 
ensure that cases continue to be filed and heard; and,

ii. Utilise other justice systems to complement the court system, especially where 
courts are not easily accessible or available, noting to do so within the confines 
of the constitution. 

D. To the General Public:

i. Engage with the local Court User Committee to participate in the 
administration of justice initiatives at respective court levels; and,

ii. Demand for access to justice, where the same is denied or restricted, as this is a 
constitutional right.

11. ICJ Kenya commits and undertakes to: 

i. Continuously assess the impact of the Covid-19 on access to justice to ensure 
that Wanjiku’s rights are respected;

ii. Support the Judiciary in its efforts to enhance access to justice;

iii. Engage in advocacy efforts to ensure that the recommendations above are 
implemented.
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c.  Strategies law firms should adopt to tackle internal operations, such as staff 
retention, safety, use of technology and budget adjustments;

d.  How lawyers, can best respond to ensure access to justice for the most vulnerable 
in our society; and

e.   Creative and innovative proposals for the Judiciary to ensure access to the courts 
by litigants.

9.    In the discussions, participants acknowledged the following:

a.  THAT the Judiciary has been able to utilize Information Communication and 
Technology (ICT) to enhance internal and external communication with 
stakeholders and Court users;

b.   THAT the Judiciary in Kenya is yet to fully automate court operations;

c.   THAT there is a disagreement in the legal fraternity as to whether the courts 
should be fully reopened;

d.  THAT many legal practitioners in Kenya are yet to embrace technology and 
digitization of operations in firms; and

e.  THAT lawyers have a key role in helping the vulnerable and the marginalized in 
accessing justice during the COVID-19 pandemic.

To the Government:

1. We call on the Government to observe and respect the rule of law, democracy and good 
governance during the pandemic;

2. We call on the government to issue directives to ameliorate the impact of COVID-19 on 
vulnerable groups especially where hefty costs are incurred by citizens during quarantine;

3. We call on the Executive to ensure accountability and transparency in government 
expenditure of funds allocated to fight the COVID-19 pandemic; 

4. We call on the government to undertake policy directions in enhancing the use of ICT in 
providing access to justice for citizens; 

5. We appeal to the Cabinet Secretary for Interior and Coordination of National Government 
as well as the Commissioner of Kenya Prison Services to disclose directions and measures 
taken to prevent the spread of COVID-19 in prisons;

6. We appeal to the Advisory Committee on the Power of Mercy to exercise its mandate in 
advising the president on persons who can be released as stipulated by law in a bid to 
decongest prison quarters;
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7.  We call on all actors in the Criminal Justice System to work jointly and implement the 
diversion policy to ensure petty offenders are not detained;

8.   We call on the Cabinet Secretary for Health to issue clear directions on the period for 
quarantine to ensure that the measures for quarantine are not weaponised by security 
agents; 

9.    We call on the Government to establish a tribunal or any other access to justice mechanism 
to look into complaints arising out of abuses and violations occurring in the context of 
enforcement of quarantine measures. 

10.  We urge the Government to ensure access to information and transparency on all tenders 
related to the procurement of services and equipment in the fight of the COVID-19 
pandemic;

11. We urge the Ministry of Health and county health officers to issue guidelines and directions 
for court users in the event that courts operations are scaled up.

We Urge the Judiciary to: 
 

12.  Scale up the use of ICT to enhance internal and external communication with stakeholders 
and Court users;

13. Accelerate the integration of information technology (IT) to fully automate court 
processes;

14. Consider internet security measures to ensure the protection of data and information of 
litigants, as well as internal communications;

15.  Issue directions on bail terms that are more relaxed to ensure vulnerable and marginalized 
citizens can afford;

16.  Consider non-custodial sentences for petty offenders;

17.  We urge the Chief Justice to issue practice directions specifically addressing issues of 
Sexual and Gender-Based Violence involving children during the pandemic.

To the National Council of Administration of Justice (NCAJ):

18.  We appeal to the NCAJ to equitably allocate funds to ensure that Court User Committees 
(CUCs) can meet and develop practice directions as required by the Council;

19.  We urge the NCAJ and other stakeholders in the criminal justice sector to ensure public 
participation and inclusivity in reaching decisions regarding the reopening of courts;
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To Advocates and Lawyers:

20.  We call on law firms to embrace technology and digitisation of operations and capitalise 
on the practice directions on filing issued by the Chief Justice vide Gazette Notice 3137;

21.  We urge legal fraternity to consider diversification or specialising on areas of the law 
specific to the pandemic to respond to access to justice needs by the public;

22. We urge all advocates to take up more pro-bono matters involving vulnerable and 
marginalised groups to help decongest prisons during the pandemic;

To the Law Society of Kenya:

23.  We appeal to the Law Society of Kenya to collaborate with service providers to develop IT 
solutions aimed at automation of legal services( to encompass law firms and others in the 
sector) operations;

24.  We urge the Law Society of Kenya to consider waiving the payment of fees for Practicing 
Certificates, especially for young advocates;

25. We call on the Law Society of Kenya to issue favourable directions on Continuous 
Professional Development (CPDs) for the year 2020;

26. We urge the Law Society of Kenya to ensure inclusivity of all members in reaching 
decisions regarding reopening the courts.

To Civil Society:

27.  We call on Civil Society Organizations (CSOs), who together with ICJ Kenya, have been 
taking measures to mitigate the effects of the lockdown on vulnerable and marginalised 
communities, to continue providing the much-needed support in monitoring violations 

where necessary;

28.  We urge CSOs to continue advising and critiquing Government on the measures taken to 
combat the spread of COVID-19, including by providing technical support in the 
development of relevant guidelines, standards, and directions that conform to 
Constitutional and international human rights standards.

Signed by 

Kelvin Mogeni
Chairman
ICJ Kenya 

Done in Nairobi on this 22 Day of April 2020.
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