
 COMMUNIQU ON PUBLIC FINANCE UNDER THE CONSTITUTION OF 
KENYA: THE EVOLUTION OF PUBLIC DEBT, PUBLIC SPENDING AND TAXATION 

HELD ON TUESDAY 21 JULY 2020

1. The Kenyan Section of the International Commission of Jurists (ICJ Kenya) and Strathmore
University Law School have partnered to host a series of weekly webinars dubbed the
“Katiba @ 10 Series”.

2. The second in the series of the joint webinars was held on 21 July 2020 with the theme
‘Public Finance under the Constitution of Kenya: The Evolution of Public Debt, Public
Spending and Taxation.

3. The Panellists and participants were drawn from a diverse field representing various sectors
including the government, civil society, academia and the legal fraternity.

4. The participants and the general public joined the webinar on our social media platforms and
online streaming services including YouTube, Twitter, Facebook and WhatsApp;

5. The panellists and participants acknowledged and noted THAT:

a) Historically, the public finance system was underpinned by a weak institutional and
legislative framework characterized by the concentration of power in the hands of the 
Executive, which in effect undermined the role of oversight bodies such as 
Parliament, oversight institutions, and even citizens in public finance management;

b) The Constitution of Kenya 2010 revolutionised the public finance system making it more
accessible, transparent, equitable and accountable; 

c) The Constitution established independent offices, such as that of the Auditor General,
Controller of Budget, the Commission on Revenue Allocation, the Salaries 
and Remuneration Commission and the Central Bank of Kenya, to provide 
oversight of public finance management;

d) There have been statutory, regulatory and judicial interventions on equitable taxation,
financing of devolution, the budgetary process, public borrowing, financial control and 
expenditure oversight;

e) Despite these developments, the country has performed dismally in the implementation of
the letter and spirit of Chapter 12 of the Constitution;

f) Irresponsible fiscal borrowing and spending has tripled public debt from an estimated 2.1
trillion shillings in 2018 to about six trillion shillings in 2020, and led to a predatory tax 
system by both the National and County governments, in total neglect of the principle of 
equity in taxation, in effect imposing numerous tax burdens on Kenyans;

g) The principle of equitable sharing has not been followed in numerous occasions by the
national government, even upon recommendation by the Commission on Revenue 
Allocation thus frustrating the financing of devolution;
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c. Strategies law firms should adopt to tackle internal operations, such as staff 
retention, safety, use of technology and budget adjustments;

d. How lawyers, can best respond to ensure access to justice for the most vulnerable 
in our society; and

e. Creative and innovative proposals for the Judiciary to ensure access to the courts 
by litigants.

9.    In the discussions, participants acknowledged the following:

a. THAT the Judiciary has been able to utilize Information Communication and 
Technology (ICT) to enhance internal and external communication with 
stakeholders and Court users;

b.   THAT the Judiciary in Kenya is yet to fully automate court operations;

c. THAT there is a disagreement in the legal fraternity as to whether the courts 
should be fully reopened;

d. THAT many legal practitioners in Kenya are yet to embrace technology and 
digitization of operations in firms; and

e. THAT lawyers have a key role in helping the vulnerable and the marginalized in 
accessing justice during the COVID-19 pandemic.

To the Government:

1. We call on the Government to observe and respect the rule oflaw, democracy and g ood 
governance during the pandemic;

2. We call on the government to issue directives to ameliorate the impact of COVID-19 on 
vulnerable groups especially where hefty costs are incurred by citizens during quarantine;

3. We call on the Executive to ensure accountability and transparency in government 
expenditure of funds allocated to fight the COVID-19 pandemic; 

4. We call on the government to undertake policy directions in enhancing the use of ICT in 
providing access to justice for citizens; 

5. We appeal to the Cabinet Secretary for Interior and Coordination of National Government 
as well as the Commissioner of Kenya Prison Services to disclose directions and measures 
taken to prevent the spread of COVID-19 in prisons;

6. We appeal to the Advisory Committee on the Power of Mercy to exercise its mandate in 
advising the president on persons who can be released as stipulated by law in a bid to 
decongest prison quarters;

h) Public participation has been ineffective given the poor information sharing by
governments, their limited engagement of the public and their failure to give or take into 
account feedback from the public; 

i) The government does not have a clear tax policy and therefore most tax decisions
including tax exemptions and waivers, are done haphazardly without an ascertainable 
rationale, in total disregard of the constitution or even proper consultation with Kenyans 
affected by the tax measures;

j) Parliament has not been effective in its oversight role, for example its failure to interrogate
anomalies underscored in the Auditor General's reports, which has undermined the principle 
of checks and balances and the need for accountability;

k) In addition, most Kenyans have been led to believe that finance matters are technical and 
difficult to understand, which has hindered their role in demanding accountability even as 
gross misuse of public funds continues to be the order of the day in the country; 

6. Therefore in the view of the foregoing, ICJ Kenya calls upon:

A. The Executive to: 

i. Implement the constitutional principles on public finance spending, imposition of taxes and
public borrowing;

ii. Respect the role of the independent offices and commissions, and enhance their capacity to
effectively perform their functions as stipulated in the Constitution and enabling 
legislations;

iii. Establish a clear tax policy that meets the constitutional threshold;
iv. Avail information to Kenyans on the criteria for tax waivers and provide a public record of

each waiver and the reasons for it;
v. Respect the objects of devolution and ensure that revenue sharing is done equitably and that
     the national government does not undermine the role of county governments by delaying the   
      transfer of funds to them; 
vi. Support the county governments through c   apacity building on     p    ublic finance management.

B. The Legislature to: 

i) Play its oversight role as mandated by the people of Kenya and in the Constitution;

ii. Interrogate and act on the recommendations made by the Auditor General and the
Controller of Budget in their reports; 

iii. Ensure that all the laws that are passed reflect the principles of public finance management
as prescribed under Article 201;

iv. Adopt legislation to prescribe the parameters of effective public participation in public
finance management;

 C. To the County Government:  

ii. Avoid predatory taxation, and adopt a clear taxation system that adheres to the Constitu-
tion;

ii. Invest in enhancing their public finance management capacity;

iii. Seal the gaps that provide opportunities for misappropriation and misuse of funds.
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7. We call on all actors in the Criminal Justice System to work jointly and implement the 
diversion policy to ensure petty offenders are not detained;

8. We call on the Cabinet Secretary for Health to issue clear directions on the period for 
quarantine to ensure that the measures for quarantine are not weaponised by security 
agents; 

9. We call on the Government to establish a tribunal or any other access to justice mechanism 
to look into complaints arising out of abuses and violations occurring in the context of 
enforcement of quarantine measures. 

10.  We urge the Government to ensure access to information and transparency on all tenders 
related to the procurement of services and equipment in the fight of the COVID-19 
pandemic;

11. We urge the Ministry of Health and county health officers to issue guidelines and directions 
for court users in the event that courts operations are scaled up.

We Urge the Judiciary to: 

12. Scale up the use of ICT to enhance internal and external communication with stakeholders 
and Court users;

13. Accelerate the integration ofinformation technology (IT) to fully automate court 
processes;

14. Consider internet security measures to ensure the protection of data and information of 
litigants, as well as internal communications;

15. Issue directions on bail terms that are more relaxed to ensure vulnerable and marginalized 
citizens can afford;

16.  Consider non-custodial sentences for petty offenders;

17. We urge the Chief Justice to issue practice directions specifically addressing issues of 
Sexual and Gender-Based Violence involving children during the pandemic.

To the National Council of Administration of Justice (NCAJ):

18.  We appeal to the NCAJ to equitably allocate funds to ensure that Court User Committees 
(CUCs) can meet and develop practice directions as required by the Council;

19. We urge the NCAJ and other stakeholders in the criminal justice sector to ensure public 
participation and inclusivity in reaching decisions regarding the reopening of courts;

D.  Independent Oversight Offices and Constitutional Commissions to:

i. Effectively and independently discharge their oversight mandates as prescribed in the
Constitution and enabling legislation, free from ational treasury and other external influences.

E. To Civil Society actors:
i. Engage the public and different stakeholders on public finance and taxation and empower 

them to seek accountability from government; 

ii. Demand that the government respects the principles and values under the Constitution, such
as transparency and accountability.

F.  The General Public to; 

i. Be vigilant and push for accountability by the government on public spending, including an
interrogation of public projects to ascertain their efficacy and value;

ICJ Kenya commits and undertakes to:

i. Continue the discourse transformative constitutionalism, rule of law and good governance;

ii. Collaborate with other civil society organisations and like-minded institutions to support
the implementation of the Constitution, empower citizens and demand for transparency 
and accountability in public finance management.

Signed

Kelvin Mogeni
Chairman
ICJ Kenya
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